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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RICARDO ANGEL RODRIGUEZ, )
)
Defendant-Appellant.
)
)

NO. 46162-2018
KOOTENAI COUNTY NO. CR-2016-16024

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Ricardo A. Rodriguez appeals from the district court’s order denying his Idaho Criminal
Rule 35 (“Rule 35”) motion. He asserts the district court abused its discretion by denying his
motion.
Statement of Facts and Course of Proceedings
In January 2017, Mr. Rodriguez pled guilty to receiving a stolen vehicle, in violation of
I.C. § 49-228. (No. 45772 R.,1 pp.93–96.) The district court sentenced him to five years, with
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This Court augmented the record in this appeal with the record from Mr. Rodriguez’s prior
appeal, No. 45772. See State v. Rodriguez, No. 46162-2018, Order Augmenting Appeal (July 24,
2018). Citations to the prior record will reference the prior appeal’s docket number: No. 45772.
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three years fixed, and retained jurisdiction (“a rider”). (No. 45233 Tr.,2 p.38, Ls.7–16.) On
May 23, 2017, the district court entered a judgment of conviction, and Mr. Rodriguez timely
appealed. (No. 45772 R., pp.142–44, 145–47.)
On August 9, 2017, Mr. Rodriguez filed a Rule 35 motion and asked for a hearing at the
same time as the rider review hearing. (No. 45772 R., p.153.) On November 21, 2017, the district
court held a rider review hearing. (No. 45772 R., pp.178–79.) The Idaho Department of
Correction recommended probation. (No. 45722 Aug. Exs., 3 p.1.) Mr. Rodriguez also requested
probation. (No. 45772 Tr., p.3, L.25–p.4, L.2, p.6, Ls.12–15.) The State recommended
relinquishment. (No. 45772 Tr., p.10, Ls.2–18.) The district court followed the State’s
recommendation and relinquished jurisdiction. (No. 45772 Tr., p.19, Ls.18–21.) Mr. Rodriguez
did not present any argument in support of his Rule 35 motion at the rider review hearing. (See
generally No. 45772 Tr., p.3, L.3–p.22, L.6.) The district court entered an order relinquishing
jurisdiction. (No. 45772 R., pp.180–81.) Mr. Rodriguez timely appealed. (No. 45772 R., pp.191–
93.)
In January 2018, Mr. Rodriguez’s conflict public defender withdrew from the case, and a
new conflict public defender substituted in. (Aug. R., p.35.) In February 2018, the Court of
Appeals affirmed Mr. Rodriguez’s judgment of conviction and sentence. State v. Rodriguez, No.
45233, 2018 Unpublished Opinion No. 345 (Feb. 5, 2018). Then, on February 28, 2018, the
district court held a hearing on Mr. Rodriguez’s Rule 35 motion. (No. 45772 R., p.205; see
generally Tr., p.4, L.3–p.8, L.5.) Mr. Rodriguez had been relocated to a different unit, and

2

In the prior appeal, No. 45772, this Court augmented that record with the record from an earlier
appeal, No. 45233. See State v. Rodriguez, No. 45772, Order Augmenting Appeal (Feb. 28,
2018). Citations to that record will reference the appeal’s docket number: No. 45233.
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therefore he was not available to participate telephonically. (Tr., p.5, L.19–p.6, L.5.)
Mr. Rodriguez’s new counsel explain that he received “voluminous material and letters” in
support of the Rule 35 motion. (Tr., p.6, L.24–p.7, L.4.) His counsel requested a continuance in
order for Mr. Rodriguez to be participate in the hearing and for the State and the district court to
review these new materials. (See Tr., p.6, L.6–p.7, L.15.) The district court rescheduled the
hearing for May 7, 2018. (Tr., p.7, Ls.19–23.) The district court also filed Mr. Rodriguez’s
exhibits in support of his Rule 35 motion under seal. (No. 45772 Aug. Exs., pp.14–53.)
On May 7, 2018, the district court held a hearing on Mr. Rodriguez’s Rule 35 motion.
(R., pp.21–23; see generally Tr., p.10, L.3–p.36, L.10.) Mr. Rodriguez testified and submitted
additional materials in support of his motion. (Tr., p.13, L.16–p.29, L.1; see Aug. R., pp.1–34.)
The district court orally denied the motion. (Tr., p.32, L.12–p.36, L.3.) The district court
determined: (1) the information in the support of the motion was not new; (2) if the information
was new, “it wouldn’t have changed” its sentencing decision; and (3) the delay was unreasonable
and the motion was untimely heard. (Tr., p.34, L.4–p.36, L.2.) With respect to timeliness, the
district court reasoned:
Additionally, I do find that this is untimely heard. It’s not timely filed.
[Mr. Rodriguez’s first attorney] filed his Rule 35 motion on August 9th, 2017,
which is timely given the May 23rd, 2017, imposition of sentence and the start of
the jurisdiction review period or retained jurisdiction period, I’m sorry, but [his
first attorney] says in his motion that he requests a hearing at the same time as his
jurisdictional review hearing, and then [his first attorney] did nothing to advance
that Rule 35 motion. It’s up to him to get it heard. And so no mention made at the
November 23rd, 2017, rider review hearing. No mention at all. And then
[Mr. Rodriguez’s second attorney]’s appointed and we’re nearly a year after that
sentence was imposed or two weeks shy today of a year, and I do find that to be
untimely . . . [C]ertainly the hearing does not need to be conducted before the
120-day period expires, but at some point in time the hearing on the motion
3

Citations to “No. 45772 Aug. Exs.” refer to the fifty-three page electronic document with the
confidential exhibits from No. 45772, consisting of the Addendum to the Presentence
Investigation Report and Mr. Rodriguez’s exhibits in support of his Rule 35 motion.
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becomes untimely, and I think that’s exactly what’s gone on here. The Rule 35
motion was based only on the judgment and sentence where I placed
Mr. Rodriguez on a retained jurisdiction, so I can only infer that the – that that
motion, especially since it was filed on August 9th, 2017, [his first attorney]
intended to have that heard at the jurisdictional review hearing, I can only infer
that Mr. Rodriguez through [his first attorney] wasn’t complaining about the rider
but was complaining about the sentence. Well, then he gets his jurisdiction
relinquished, and I would think it would be incumbent upon Mr. Rodriguez to
immediately notice up for the Rule 35 hearing. That didn’t happen, and there’s
been no explanation as to why the Court should consider any delay to be
reasonable, so I do find it unreasonable and untimely heard, so on the merits and
on the basis of untimely heard, I’m denying the motion.
(Tr., p.34, L.16–p.36, L.2.) On May 17, 2018, the district court issued an order on
Mr. Rodriguez’s Rule 35 motion. (R., pp.30–31.) The district court ruled Mr. Rodriguez’s
motion was denied “on grounds that no new information was provided to the Court, and if it was,
it was not persuasive to the Court; further, the Court lacks jurisdiction because the motion was
not brought to hearing in a ‘reasonable time’ beyond the filing deadline.” (R., p.30 (citations
omitted).) On June 7, 2018, Mr. Rodriguez filed a timely Notice of Appeal. (R., pp.33–34.)
In August 2018, the Court of Appeals issued an Opinion affirming the district court’s
decision to relinquish jurisdiction. State v. Rodriguez, No, 45772, Unpublished Opinion
(Aug. 31, 2018).

ISSUE
Did the district court abuse its discretion when it denied Mr. Rodriguez’s Rule 35 motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Rodriguez’s Rule 35 Motion
Rule 35 requires the defendant to file the motion within 120 days of the judgment of
conviction. I.C.R. 35(b). The filing limitations are “jurisdictional limit[s] on the authority of the
court to consider the motion, and unless filed within the period, a district court lacks jurisdiction
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to grant any relief.” State v. Sutton, 113 Idaho 832, 833 (Ct. App. 1987); see also, e.g., State v.
Peterson, 148 Idaho 610, 613 (Ct. App. 2010) (recognizing time limitations as jurisdictional
limits).
Further, “a district court must rule within a reasonable time after the expiration of the
120-day period for filing a Rule 35 motion.” State v. Veloquio, 141 Idaho 154, 155 (Ct. App.
2005). The district court loses jurisdiction if the delay is unreasonable. Id. Reasonableness is
evaluated in light of the purposes of the 120-day limitation and the reasons for the district court’s
delay in the specific case. Id. As such, the district court does not lose jurisdiction immediately
after failing to rule on the motion within 120 days. The district court has a “reasonable time”
after the 120-day period. As this Court stated in State v. Chapman, 121 Idaho 351 (1992):
Allowing a trial court to rule within a “reasonable” time will allow the court to
fulfil its own duties, yet will prevent cases in which the defendant files a Rule 35
motion at the very end of the 120-day period, for instance on the 119th day,
leaving the court only one day to rule on the motion. A strict interpretation would,
in such a case, be highly impractical and would most often cause the trial court to
lose jurisdiction without ever having a chance to consider the motion. . . . [A]
strict interpretation may often prejudice a defendant who filed a timely motion but
was denied a ruling because the trial court was unable to act upon the motion
within the 120-day period for reasons outside the defendant’s control, such as
illness or other case matter.
Id. at 353–54.
Here, Mr. Rodriguez maintains the district court erred by ruling it no longer had
jurisdiction to decide his Rule 35 motion. Although 271 days passed between the filing of his
timely motion and the district court’s ruling, this delay was out of Mr. Rodriguez’s control:
•

Mr. Rodriguez’s first attorney filed a timely Rule 35 motion on August 9, 2017. (No.
45772 R., p.153.) His attorney requested a hearing on the motion during the rider review.
(No. 45772 R., p.153.)

•

The rider review hearing was held 104 days later, on November 21, 2017. (No. 45772
R., pp.178–79.) Mr. Rodriguez’s first attorney did not argue the Rule 35 motion.
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•

24 days later, on December 15, 2017, a hearing on the Rule 35 motion was scheduled.
(R., p.14.) The hearing was not scheduled to occur for 75 days, on February 28, 2018.
(R., p.14.)

•

While Mr. Rodriguez was waiting for his Rule 35 hearing, his first attorney withdrew.
(Aug. R., p.35.) Mr. Rodriguez was assigned new counsel. (Aug. R., p.1.) This occurred
on January 29, 2018. (Aug. R., p.35.)

•

On February 28, 2018, 99 days after the rider review hearing, the district court held the
Rule 35 motion. (No. 45772 R., p.205.) Due to Mr. Rodriguez’s prison relocation, he was
unable to participate telephonically. (Tr., p.5, L.19–p.6, L.5.) The district court
rescheduled the hearing for 68 days later, on May 7, 2018. (Tr., p.7, Ls.19–23.)

•

On May 7, 2018, the district court held the Rule 35 hearing, and Mr. Rodriguez was able
to participate. (R., pp.21–23.)

As shown by this outline, Mr. Rodriguez should not be prejudiced by the delay in the district
court’s ruling on his Rule 35 motion. Although Mr. Rodriguez’s first attorney did not raise the
Rule 35 motion at the rider review hearing, Mr. Rodriguez maintains his counsel’s deficiency
should not be imputed on him to defeat the district court’s jurisdiction to rule on his motion.
Moreover, a separate hearing on Mr. Rodriguez’s Rule 35 motion was placed on the district
court’s schedule just 24 days later. The next 75-day delay until the scheduled date of this Rule 35
hearing also should not be imputed on Mr. Rodriguez, as he had no control over the district
court’s docket or the parties’ schedules. Next, Mr. Rodriguez’s new counsel participated in the
Rule 35 hearing, but neither Mr. Rodriguez nor his counsel had any control over his relocation in
prison and hence his ability to participate telephonically at the hearing. This delay also should
not be construed against Mr. Rodriguez. Finally, the 68-day delay between the first and second
Rule 35 motion hearings should not be attributed to Mr. Rodriguez because, again, he did not
have any control over the district court’s docket or the parties’ schedule.
In sum, much of the delay in the district court’s ruling on Mr. Rodriguez’s Rule 35
motion was attributable to scheduling delays and his relocation in prison. Of the 271-day delay,
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at least 143 of those days (December 15, 2017, to May 4, 2017) are a consequence of scheduling
and relocation. That leaves 128 days. Mr. Rodriguez asserts that the 128-day delay is not so
unreasonable to warrant the district court’s loss of jurisdiction. Moreover, of those 128 days, 104
days are attributable to waiting for Mr. Rodriguez’s rider review hearing, the result of which
could have rendered a Rule 35 motion moot. Therefore, Mr. Rodriguez argues the district court
erred by denying his Rule 35 motion for lack of jurisdiction because the delay was “reasonable”
in light of the specific facts of his case.
Assuming the district court had jurisdiction, Mr. Rodriguez submits the district court did
apply the correct legal standards or exercise reason in denying his Rule 35 motion. “A Rule 35
motion for reduction of sentence is essentially a plea for leniency, addressed to the sound
discretion of the court.” State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In reviewing the
grant or denial of a Rule 35 motion, the Court must “consider the entire record and apply the
same criteria used for determining the reasonableness of the original sentence.” Id. The Court
“conduct[s] an independent review of the record, having regard for the nature of the offense, the
character of the offender and the protection of the public interest.” State v. Burdett, 134 Idaho
271, 276 (Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce a sentence
under Rule 35,” the Court’s scope of review “includes all information submitted at the original
sentencing hearing and at the subsequent hearing held on the motion to reduce.” State v. Araiza,
109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule 35 motion, the defendant must
show that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201,
203 (2007). Here, in support of his motion, Mr. Rodriguez provided the district court with
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numerous documents and testimony. This new and additional information demonstrated he was
an appropriate candidate for probation or that a lesser sentence was warranted.
First, Mr. Rodriguez added new C-Notes not provided to the district court at the time of
his rider review. (No. 45772 Aug. Exs., pp.14–15.) The notes showed Mr. Rodriguez (1) entered
a housing plan; (2) completed Thinking for a Change programming, received a reward for
picking up trash; (3) was placed on the Honors team, voluntarily clerked for a month and was
praised for following instructions; (4) voluntarily worked in the barbershop and was praised for
attention to detail; and (5) voluntarily completed mental health sessions and was praised for
engagement and motivation. (No. 45772 Aug. Exs., pp.21–24.)
Second, Mr. Rodriguez added information regarding his missed drug testing due to
weather. (No. 45772 Aug. Exs., pp.15, 31, 34–35.)
Third, Mr. Rodriguez provided documentation on his requests for segregation and
housing alternatives because other prisoners attacked and severely injured him. (No. 45772 Aug.
Exs., pp.15–16, 38, 39, 41.)
Fourth, Mr. Rodriguez submitted four character letters. His bail bondsman wrote
Mr. Rodriguez was never late in payment and helped the bondsman in locating others. (No.
45772 Aug. Exs., p.43.) He described him as a decent person, “stand[]up guy,” and a friend. (No.
45772 Aug. Exs., p.43.) Mr. Rodriguez’s nephew wrote Mr. Rodriguez had “a big heart and is
very loving towards people.” (No. 45772 Aug. Exs., p.44.) His nephew stated, if it were not for
Mr. Rodriguez’s involvement in his life, he would have ended up on the wrong path. (No. 45772
Aug. Exs., p.44.) The mother of Mr. Rodriguez’s children stated he was an amazing, caring, and
loving father. (No. 45772 Aug. Exs., p.5.) She believed he would do anything for his children,
and he was a good person. (No. 45772 Aug. Exs., p.45.) A friend wrote:
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I have known Angel for 7 years now and I can say that he is a hard-working
single father and played a very active role in the raising of his two daughters
along with entertaining their friends and family members. Angel always seemed
to be going here and there with his children and always invited other kids to come
along as well. Angel is who you would call a family man. Angel also is very
business-oriented and did very well in being a business owner in both Coeur
d'Alene and Spokane. He seemed to be doing very well for his self and was
always working very hard. He also participated in furthering his education in
business by attending some college courses. This man has no limits and is willing
to do what it takes to be happy healthy and successful. Please with all
consideration give Mr. Angel Rodriguez a second chance to grow and improve as
a productive citizen in our community. I know if he is given a second chance he
would use his opportunity to his full potential. Angel has many friends and family
members who miss him dearly and need him. His parents are both getting older
and really need him to come home and his daughters miss him dearly as well.
(No. 45772 Aug. Exs., p.46.)
Fifth, a potential employer stated he would hire Mr. Rodriguez if he was placed on
probation. (No. 45772 Aug. Exs., p.47.) The employer described Mr. Rodriguez as an “excellent
performer” who provided “innovative solutions for our customers.” (No. 45772 Aug. Exs., p.47.)
Sixth, Mr. Rodriguez provided further documentation to verify his past employment. (No.
45772 Aug. Exs., pp.26–28.)
Seventh, Mr. Rodriguez wrote a detailed letter to the district court. (Aug. R., pp.4–11.)
Mr. Rodriguez expressed gratitude for the rider program. (Aug. R., pp.4–5.) He described his
participation in numerous programs to make use of his time. (Aug. R., pp.5–10.) Although it was
not required, he joined many elective programs, including mental health groups. (Aug. R., pp.6–
7.) Mr. Rodriguez wrote he did not realize until those programs that he had mental health issues
to address. (Aug. R., pp.6–7.) After that programming, he was confident he “obtained the
elements of a stable mental foundation and the required tools need to maintain the repairs made
for the long term use of a healthy psychological environment.” (Aug. R., p.7.) He was very
grateful for that opportunity. (Aug. R., p.7.) Also in this letter, Mr. Rodriguez wrote about his

9

work at the barbershop, volunteer work as a clinician clerk, participation in color guard (with
honors), and completion of a Microsoft digital literary, vocation safety, and basic first aid.
(Aug. R., pp.7–8.) In addition, Mr. Rodriguez joined a bible study group. (Aug. R., pp.8–9.)
Lastly, Mr. Rodriguez explained, in accordance with the district court order at sentencing, he
took full advantage of the rider programming itself and any optional programming to improve his
mental health and change any criminal thinking. (Aug. R., pp.9–11.) Mr. Rodriguez wrote, “I
have worked hard, learned from my mistakes, and want to do better.” (Aug. R., p.11.)
Eighth, Mr. Rodriguez provided confirmation of a dismissed charge in Washington.
(Aug. R., pp.13–15.) This charge was pending at the time of the rider review hearing. (See No.
45772 Tr., p.3, L.17–p.6, L.15.) This charge, however, was dismissed upon the prosecution’s
motion. (Aug. R., p.14.)
Ninth, Mr. Rodriguez submitted documentation of his driver’s license restatement.
(Aug. R., pp.17–18.)
Tenth, Mr. Rodriguez included a letter to a potential employer. (Aug. R., p.20.)
Eleventh, Mr. Rodriguez offered thirteen certificates to confirm his completion of
numerous programs on the rider. (Aug. R., pp.24–34.) Mr. Rodriguez received certificates in:
(1) vocational safety; (2) basic first aid; (3) Microsoft digital literacy; (4) a food handlers course;
(5) financial planning; (6) pre-release; (7) codependency mental health group; (8) mindfulness
mental health group; (9) thinking for a change; (10) grief and loss mental health group; (11)
seeking safety (PTSD) mental health group; (12) color guard; and (13) gospel echoes team.
Finally, Mr. Rodriguez testified at the Rule 35 hearing and went through this supporting
documentation. For example, regarding his letter, Mr. Rodriguez testified he had a lot of time to
reflect and use the resources from the rider. (Tr., p.15, L.21–p.16, L.15.) He explained he made

10

an honest effort to find new employment. (Tr., p.16, Ls.6–13.) He found a job and was ready to
start a new life. (Tr., p.16, Ls.11–13.) He hoped to provide for his children again. (Tr., p.16,
Ls.18–20.) As another example, Mr. Rodriguez reiterated the prosecution dismissed the
Washington charge. (Tr., p.17, Ls.2–22.) Similarly, he informed the district court he worked with
the prison staff to reinstate his driving privileges. (Tr., p.18, Ls.1–13.) Mr. Rodriguez also
testified about his employment opportunities and his certificates obtained during the rider.
(Tr., p.18, L.14–p.19, L.4.) In addition, Mr. Rodriguez discussed the attack by the gang in prison.
(Tr., p.20, Ls.1–15.) He also receives death threats periodically. (Tr., p.20, Ls.16–20.) Due to the
threats and attacks, Mr. Rodriguez was in protective custody at the time of the hearing.
(Tr., p.20, L.24–p.21, L.7.) Finally, Mr. Rodriguez testified he was committed to becoming a
productive member of society. (Tr., p.25, L.25–p.27, L.14.) He stated he did not want “anything
to do with” his old employment or lifestyle. (Tr., p.26, L.25–p.27, L.2.) Mr. Rodriguez wanted to
start a new job, spend time with his family, and provide for his children. (See Tr., p.27, Ls.2–14.)
Despite all this positive information about Mr. Rodriguez, the district court denied his
Rule 35 motion. The district court reasoned this information was not new, (Tr., p.34, Ls.4–13),
but Mr. Rodriguez asserts the district court’s reasoning was an abuse of discretion. Although the
district court was aware of some of this information from the rider review hearing,
Mr. Rodriguez’s C-Notes, four letters of support, documentation of his attack in prison,
employment opportunity, license reinstatement, and dismissed charge status are new facts. The
district court did not have these documents at the time of sentencing or the rider review hearings.
Moreover, other information, such as Mr. Rodriguez’s letter and his testimony, provided
additional information to the district court regarding his ability to succeed on probation. Thus,
the district court did not apply the correct legal standards when it ruled this information was
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neither new nor additional. And, the district court did not exercise reason in denying the motion
because it failed to take this information into consideration. Mr. Rodriguez contends this new
and additional information supported a lesser sentence or probation. Therefore, the district
court’s denial of his Rule 35 motion was an abuse of discretion.

CONCLUSION
Mr. Rodriguez respectfully requests this Court reduce his sentence as it deems
appropriate. Alternatively, he respectfully requests this Court vacate the district court’s order
denying his Rule 35 motion and remand this case to the district court for further proceedings.
DATED this 15th day of February, 2019.

/s/ Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of February, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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